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SCHWARZER, Senior District Judge. Stephen Moss, a forner

archery counselor at Canp Pem gewasset, a sunmer canp for boys
(“the Canmp”), clainms that he was defamed by the Canp’s director,
Robert G abill. The gravanmen of the conplaint is that Gabill
stated to an assistant counsel or that he had received a conpl ai nt
regarding Mdss through the State of New Hanpshire concerning
i nappropriate contact with boys at the Canp—an admttedly false
statenent—-as well as two conpl aints fromCanp parents. Moss brings
this claim for defamation, along with clains for intentional
infliction of enotional distress, tortious interference wth
prospective contractual rights, and civil conspiracy, against
Grabill and the Canp’s board of directors. The district court
di sm ssed the conpl ai nt pursuant to Federal Rule of Cvil Procedure
12(b)(6).* The question before us is whether Mss sufficiently
al l eged a cl ai mupon which relief can be granted.
FACTUAL BACKGROUND

In ruling on a notion to dismss, a court nust “accept

all well-pleaded facts of the conplaint as true and draw all

reasonable inferences in favor of the plaintiff.” Aybar v.

Crispin-Reyes, 118 F. 3d 10, 13 (1st G r. 1997). Moss served as the
Canp’s Head of Archery during the sunmmers of 1999 and 2000. I n

Oct ober 2000, Moss received a letter from Gabill informng him

!Moss did not seek | eave to anend the conplaint. See Fed. R
Cv. P. 15(a).
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that his enploynent would not be renewed for the sumrer of 2001.
No reason for the decision was given, and Mss had no prior
i ndi cation of dissatisfactionwith his efforts. Gabill later told
Moss that he had received three conplaints against him alleging
i nappropriate contact with boys at the Canp. Two of the conplaints
were nmade by parents directly to the Canp (“the Canp conplaints”);
a third conplaint came “through the State of New Hanpshire” (“the
State conplaint”). Gabill refused to provide any detail regarding
the identity of the conpl ai nants and only di scl osed sone “purported
partial details” of one conplaint.

Grabill later told Charles Donovan, the Canp’ s Assi st ant
Head of Nature and Bunk Counsel or, of the conplaints agai nst Mss,
stating that one cane “through ‘the State of New Hanpshire.’’
Grabill also told Donovan that “he was concerned sonething |ike
this would happen again and that the existence of three known
all egations automatically inplied the existence of numerous other
unreported ones.” Despite Mdss’'s requests for specific details,
none were provided. Moss also requested his personnel file from
the Canmp pursuant to New Hanpshire Revised Statutes Annotated
8§ 275:56l, but did not receive it or any docunentation of any
conpl ai nt agai nst him

On April 4, 2001, Thomas L. Reed, Sr., a nenber of the
Canp’ s board of directors, wote to Moss that “Grabill’s statenent

that he had received a conpl aint about Moss from‘the State of New



Hanpshire’ was false.” Reed infornmed Mdss that “your name has
never been nentioned to the State by Rob [Gabill], nor do we know

of any parent, canper, or anyone el se i nvolved with [ Canp] Pem who

has contacted the State in any way involving you.” Despite the
acknowl edged falsity of Gabill’s statenment about the state
conplaint, the board of directors ratified Gabill’s decision and

refused Moss’ s request for reinstatenment for 2001.
This action foll owed. The district court had jurisdiction
under 28 U.S.C. 8§ 1332, and we have jurisdiction under 28 U S. C.
§ 1291.
STANDARD OF REVIEW
We review the district court’s judgnent of dismssal de

novo. Wagner v. Devine, 122 F.3d 53, 55 (1st Cr. 1997). “W my

affirma dismssal for failure to state a claimonly if it clearly
appears that, on the facts all eged, the plaintiff cannot recover on
any viable theory.” 1d. The district court’s determ nation of
whet her a statenent is capable of defamatory nmeaning is a question

of lawreviewed de novo. Gay v. St. Martin's Press, 221 F. 3d 243,

250 (1st Cr. 2000), cert. denied, 531 U S. 1075 (2001).

DISCUSSION
I. THE DEFAMATION CLAIM
Wel | -settled principles govern our disposition of this
appeal. The issue on a notion to dismss is not whether the

plaintiff will ultinmately prevail, but whether the plaintiff is
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entitled to offer evidence in support of his clains. Scheuer v.

Rhodes, 416 U.S. 232, 236 (1974), overruled on other grounds, Davis

v. Scherer, 468 U. S. 183 (1984). Dismssal is proper only if “it
appears beyond doubt that the plaintiff can prove no set of facts
i n support of his claimwhich would entitle himto relief.” Conley

v. Gbson, 355 US 41, 45-46 (1957); accord Coopernan V.

| ndi vidual, Inc., 171 F.3d 43, 46 (1st Cr. 1999).

Because t hi s case ari ses under our diversity jurisdiction,
we | ook t o New Hanpshire's substantive | aw of defamation in applying
these principles. Under that law, “[t]o establish defamation, there
nmust be evidence that a defendant . . . publish[ed] . . . a false
and defamatory statenment of fact about the plaintiff to a third

party.” Independent Mech. Contractors, Inc. v. Gordon T. Burke &

Sons, Inc., 635 A 2d 487, 492 (N.H 1993) (citing Restatenent

(Second) of Torts 8§ 558 (1977)). Moss’s conplaint alleges two
statenents published by Gabill to Donovan are defamatory: (1) that
Grabill “had received three conplaints regarding Mdss concerning
i nappropriate contact with boys at the Canp, including two from
parents and one through ‘the State of New Hanpshire,”” and (2) that
G abill “was concerned that sonething |ike this would happen again
and a total of three known allegations automatically inplied the
exi stence of nunerous other unreported ones.” W take up the two

statenments separately in the follow ng sections.



A. Gabill's St at enent That Thr ee
Conpl ai nt s Had Been Made Agai nst Moss

1. Defamatory neaning
A statenent is defamatory if it “tends to lower the
plaintiff in the esteemof any substantial and respectabl e group of

people.” Nash v. Keene Publ’g Corp., 498 A 2d 348, 351 (N. H 1985).

The district court held that the statenent about a conpl ai nt havi ng
cone through the State of New Hanpshire coul d not reasonably be read
to defame Moss by lowering himin the esteemof others. It reasoned
that the statement is not about Mss but about the source of the
conplaint, i.e., that Mbss does not charge either that Gabill said
that Moss had i nappropriate contact with canpers or that the State
had i nvestigated Moss for having inappropriate contact. The court
concluded that because Gabill told Donovan of no “action or
conclusion or statenent of fact by the State, other than purely
m nisterial function of transmtting a conplaint[,] . . . Gabill’s
reference to the ‘the State’ . . . is immterial, and could not
reasonably be read as | owering Moss’s esteemin the eyes of others.”

Thi s deconstruction of the conplaint m sses the nub of the
conplaint, towit, that Gabill falsely told Donovan he had recei ved
conpl ai nts about Mboss havi ng i nappropriate contact with boys at the
Canp. The district court was right when it found the reference to
the State to be immterial, but its finding led it to the wong
conclusion. Had Gabill sinply--and fal sely--told Donovan that he

had received a conplaint through an unidentified source about Mss
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having i nappropriate contact with boys at the Canp at which he
served as a counsel or, there could be no doubt that such a statenent
woul d Iower himin the esteem of others.

In context, the phrase “inappropriate contact with boys
at the Canp” can be reasonably understood to nean either sexual or
physi cal m sconduct. Because “inappropriate contact” is a comon
euphemi sm for child abuse, the statement is capable of defamatory
meani ng. It inplies that Mdss is accused of crimnal conduct
i nvol vi ng noral turpitude, which sonme jurisdictions treat as sl ander

per se wi thout need of proof of special damages. See, e.qg., Calvert

v. Corthell, 599 A 2d 69, 72 (Me. 1991) (explaining that, if proven,
fal se statenments inputing accusati ons of physical and sexual child

abuse are defamatory per se); Huxen v. Villasenor, 798 So. 2d 209,

214 (La. App. 2001) (finding defamation per se where a parent
fal sely accused a teacher of physically abusing a student); see al so
Rest atenent (Second) of Torts 8 571 (1977).

Mor eover, the statenent tends to di sparage Moss in a way
that is peculiarly harnful to his professional reputation. Moss
al | eges that he has worked for thirty years building his reputation
as an archery coach and took great pride in treating his pupils
professionally. He argues that the stigma of a child nolestation
accusation woul d severely inpact his ability to work as an archery
coach. It is axiomatic that an allegation of child abuse is

peculiarly harnful to a professional working wth children



Statenents that harmone’s professional reputation also constitute

sl ander per se. Ranmirez v. Rogers, 540 A 2d 475, 478 (Me. 1988)

(finding statenents acti onabl e per se where gymmasti cs school owner
sued conpetitor for making fal se statenents that plaintiff was under
investigation for child abuse incidents at her school because the
utterances adversely refl ected on her business reputation); see

also Restatenent (Second) of Torts 8 573 (1977); Disend V.

Meadowbr ook Sch. , 604 N. E. 2d 54, 55 (Mass. App. C. 1992) (reversing

dism ssal of a teacher’s defamation action where the plaintiff
clainmed that an accusation of professional msconduct harned her
ability to wrk as a teacher). As it involves a simlar factual and
procedural context, the Disend court’s analysis is instructive:

As to the letter of the headnaster
conplained of, it does not require a fevered
i magi nation to think that an “incident” brought
to the attention of the school trustees, the
“specifics” of which warranted a teacher’s
i medi ate dismissal . . . nust have involved
m sconduct of an egregious sort. . . . Adding
to the inpression of grievous professional--or
wor se--m sconduct is the sentence in the sane
letter that “Ms. Disend was inappropriate in
the way she dealt with the children.” As
contextual facts are devel oped, it may turn out
that the suggestive words and phrases are
i nnocent, but at the pleading stage the
all egations of the plaintiff are to be read
i ndul gently in the sense that the conpl ai nt may
stand unl ess, on the face of the conplaint, it
I's unm st akabl e that the plaintiff can prove no
facts in support of a tenable |egal claim

Id. Likew se, at this point, we nust draw al | reasonabl e i nferences

in favor of Mdss in considering Gabill’s statenent of
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“i nappropriate contact.”
W nmust read words al |l eged to be defamatory in t he cont ext

of the entire publication. Duchesnaye v. Minro Enters., Inc., 480

A.2d 123, 125 (N.H 1984). The severity of Gabill's statenent to
Donovan was underlined by Grabill’s further statenent that “he was
concerned sonething like this would happen again and that the
exi stence of three known allegations automatically inplied the
exi stence of numerous ot her unreported ones.”

Accordingly, we think that “[persons] of ordinary
intelligence and comon understanding could reasonably have
understood the words as inplying . . . wongdoing” by Mdss, and are
t hus capabl e of defamatory meani ng. Thonmson v. Cash, 402 A 2d 651,
653 (N.H. 1979). Mss is entitled to prove “his allegation that the
defamatory neaning was in fact the one ‘intended and understood.’”
Id.

2. Substantial truth

The district court went on to hold that the statenent
about the conplaint through the State was al so substantially true.
“A statenent is not actionable [defamation] if it is substantially
true.” Si mpkins v. Snow, 661 A 2d 772, 776 (N H 1995). The
district court interpreted the conplaint as not disputing that two
ot her conplaints had been nade against Mibss. On that premse, it
hel d the statenent about the State conplaint was not actionable:

[§iven that Moss does not challenge the truth
of Grabill’'s statenent about the two direct
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conplaints, the nunber of conplaints against

Mbss- -t wo vVer sus three--is al so an

i nsubstantial detail. Even under the facts as

alleged by Mss, nultiple conplaints of

i nappropri ate contact have been nade agai nst

him Thus, Gabill’s statenent, which does

little nore than inmply a third simlar

conpl ai nt, was substantially true--in the sense

t hat conpl ai nts about i nappropri ate contact had

i ndeed been made agai nst Moss.

This is the sane premse that led the court to conclude that with
Moss havi ng acknow edged that two simlar conplaints had been nade
to the Canp, “the inplication that a third conpl aint had been nade
to the State may not reasonably be read as further |owering the
esteemin which Moss woul d be held.”

W find the court’s reasoning that a defamatory statenent
is an “insubstantial detail” if nade in the context of other
simlar, unchall enged statenents to be unpersuasive. In any event,
the court’s prem se that “Mss does not challenge the truth of
Grabill’s statenment” about the Canp conpl aints inpermssibly draws
an i nference adverse to the pleader. That Grabill’s statenent about
the State conplaint was false is established on the face of the
pl eadings. 1In context, that Moss did not specifically allege that
the statenment about the Canp conplaints was also false does not
conpel the inference that he failed to challenge it. To the
contrary, Moss alleges that because he |acked the wunderlying
i nformati on about the Canp conpl aints, he pressed Grabill about the

specific details of the conplaints and unsuccessfully requested his

personnel file pursuant to New Hanpshire law. Gabill refused to
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provide details “except sone purported partial details of one of
them” and as of the filing of the conplaint, Mdss had not received
any docunentation of any conplaint against him Thus, G abill
denied Moss access to the evidentiary support that would have
enabl ed himto determ ne whet her the Canp conpl ai nts had been nade.
C. Fed. R Gv. P. 11((b)(3). Gven that Gabill’s statenment about
the State conplaint was false, the allegation that he withheld
i nformati on about the Canp conpl ai nts rai ses a reasonabl e i nference
that Gabill’s statenent about the Canp conplaints al so was fal se.
Moss’s conplaint, noreover, is directed at Gabill’'s entire
“statenent” to Donovan that he had received three conplaints, not
only the State conplaint, alleging that it caused hi mphysical and
enotional injury. Thus, the district court’s conclusion that “the
only reasonable inference [is] that . . . these two conplaints were
in fact made” is unsupportable. Because the conplaint presents a
set of facts that, if proven true, would justify recovery, the
judgnent of dism ssal nust be reversed. Cooperman, 171 F.3d at 46.
B. Gabill's Statenent Regarding the

Exi st ence of O her Unr eport ed
Al | egati ons

The district court held that the second allegedly
defamatory statenent, that Grabill told Donovan that “the existence
of three known allegations automatically inplies the existence of
other unreported ones,” is not actionable because it is a

nonacti onabl e statenment of opinion. W agree.
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“[ Al statenent of opinion is not actionable unless it may
reasonably be understood to inply the existence of defamatory fact
as the basis for the opinion.” Nash, 498 A 2d at 351 (interna

citations omtted). See Gay v. St. Martin's Press, Inc., 221 F. 3d

243, 248 (1st GCr. 2000) (stating that a statenent is not actionable
If it is plain that the speaker is expressing a subjective view, an
interpretation, a theory, conjecture, or surmse, rather than
claimng to be in possession of objectively verifiable facts). As
the district court explained, Gabill did not express an opinion
that inplied his know edge of additional facts but nerely offered
a general theory-his belief-that in a case such as this, the nunber
of known allegations automatically inplied the existence of sone
| arger nunber of actual incidents. Gabill’s statenent is nerely
his own speculation. No person could reasonably understand that
statenent to inply that Grabill had actual know edge of additional
i ncidents or conplaints. Viewing the allegation in the |ight nost
favorable to Mdss, we agree with the district court that the
statenent is an opinion and not acti onabl e.

II. THE CLAIM FOR INTENTIONAL INFLICTION OF
EMOTIONAL DISTRESS

Moss also alleges a claimfor intentional infliction of
enotional distress. Enotional distress resulting from harm to
reputation and good nane caused by the publication of defamatory
statenents cannot give rise to a separate action for intentional

infliction of enotional distress. Provencher v. CVS Pharnacy, 145
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F.3d 5, 12 (1st Cr. 1998) (“New Hanpshire | aw does not recognize
a cause of action for wongful infliction of enotional distress
where the factual predicate sounds in defamation.”). |Instead, nental
and enotional harm resulting from danmage to reputation may be
conpensated in the form of damages for enotional distress in the
def amati on acti on. De Meo v. Goodall, 640 F. Supp. 1115, 1116
(D. N.H 1986). Therefore, the intentional infliction of enptiona
distress claim can only enconpass enotional distress caused by
Gabill's statement to Mdss that is distinct from the enotiona
di stress caused by the danage to Mbss's reputation.

New Hanpshire | aw | ooks to section 46 of the Restatenent
(Second) of Torts to define the tort of intentional infliction of

enotional distress. Mrancy v. Mrancy, 593 A 2d 1158, 1159 (N. H

1991). As explicated in the Restatenent:

Liability has been found only where t he conduct
has been so outrageous in character, and so
extrene in degree, as to go beyond all possible
bounds of decency, and to be regarded as
atrocious, and utterly intolerable in a
civilized community. Generally, the case is
one in which the recitation of the facts to an
average nenber of the community woul d arouse
hi s resent nent against the actor, and | ead him
to exclaim “Qutrageous!”

Rest at enent (Second) of Torts 8 46, cnt. d (1977); accord Konefal

v. Hollis/Brookline Coop. Sch. Dist., 723 A 2d 30, 33 (NH

1998) (“One who by extreme and outrageous conduct intentionally
causes severe enotional distress to another is subject toliability

for that enotional distress.”); Godfrey v. Perkin-El ner Corp., 794
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F. Supp. 1179, 1189 (D. NH 1992) (“This standard plainly
antici pates outrages far beyond the indignities and insensitivity
that too often taint our daily lives.”(internal quotations
omtted)).

Fal se allegations of the nature of those allegedly nade
by Gabill nmay well be outrageous in light of the social stigm
attached to such allegations, and the effect the allegations would
have on the career of sonmeone who works with children. However
t hese sources of enotional distress relate to harmcaused to Mdss's
prof essional and social reputation due to public broadcast of the
al l egations, and are, therefore, linked to the action in defamation
rather than intentional infliction of enotional distress. Moreover,
as Judge McAuliffe noted, Grabill's statenents to Mdss were nade in
a conversation initiated by Mdss and in response to Mdss's denmand
for justification for the Canp's decision not to renew his
enpl oyment contract. Furthernore, Moss does not all ege that G abill
was acting in an aggressive or threatening manner. The standard for
making a claimof intentional infliction of enotional distress is
very high. *“Recovery on such a claimrequires nore than that the
def endant has acted with an intent which is tortious or even
crimnal, or that he has intended to inflict enotional distress, or
even that his conduct has been characterized by malice or a degree
of aggravati on which would entitle the plaintiff to punitive danages

for another tort.” Restatenent (Second) of Torts 8§ 46, cnt. d.
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Accord Doyle v. Hasbro, Inc., 103 F.3d 186, 195 (1st Cr. 1996).

Wiile Gabill’s statenent can certainly be considered of fensive, it
is not “so outrageous in character, and so extrenme in degree, as to
go beyond all possible bounds of decency, and to be regarded as
atrocious and wutterly intolerable in a civilized community.”
Rest at enent (Second) of Torts 8§ 46, cnt. d (1977).

Accordingly, we conclude that the district court properly
di sm ssed this claim

III. THE CLAIM FOR TORTIOUS INTERFERENCE WITH
PROSPECTIVE CONTRACTUAL RIGHTS

The district court held that Moss failed to state a claim
for tortious interference with prospective contractual rights. To
successfully state a <claim for tortious interference wth

prospective contractual rights, a plaintiff nust allege that the

def endant “‘i nduce[ d] or ot herw se purposely cause[d] a third person
not to. . . enter into or continue a business relation with [the
plaintiff].” Baker v. Dennis Brown Realty, 433 A 2d 1271, 1274

(N.H 1981) (quoting Bricker v. Crane, 387 A 2d 321, 323 (N H
1978)). Here, Moss only points to Gabill's statenents to Donovan,
who was in no position to make decisions regarding Mdss's future
enpl oynent at the Canp. Furthernore, Moss fails even to all ege that
t hese statenments caused Mbss to lose his position or prospective
position. In the absence of such an allegation, his claimcannot

possi bly succeed. See Jay Edwards, Inc. v. Baker, 534 A 2d 706, 709

(N.H 1987) (stating that a central elenent of a tortious
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interference claimis that the plaintiff was damaged by defendant's

actions). Therefore, the district court properly dismssed this
el ement .
Iv. THE CIVIL CONSPIRACY CLAIM

The district court also correctly held that Mss's final
claim a civil conspiracy count, fails to allege sufficient facts
to succeed. A central element of a civil conspiracy is agreenent

anong the actors. Jay Edwards, Inc., 534 A 2d at 709 (hol di ng that

an “essential elenment” of a civil conspiracy is “agreenent on the
obj ect or course of action”). The gravanmen of Mss's conplaint is
Gabill's allegedly fal se statenents, but Moss fails to all ege that
any nenber of the board knew of these statenents before they were
made, nuch |less that any board nenber planned or conspired with
Grabill to nake these statenents. The conplaint actually alleges
that Grabill made his statenents before the board knew anyt hi ng.
In the absence of any allegation of agreenment between the board
menbers and Gabill, the claimnust fail.
V. CONCLUSION

W affirmthe dism ssal of Mbss's clains for intentional
infliction of enotional distress, tortious interference wth
prospective contractual relations and civil conspiracy. W reverse
the judgnment dismssing the conplaint and remand for further
proceedi ngs on the defamation claim

Reversed in part and affirmed in part.
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